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from the executive director

Factoring & the IFA – Looking Back  
to Look Ahead
The factoring industry and therefore the IFA have seen 
positive changes during 2011. Most factors who I have 
spoken to indicated that they have experienced growth 
during the previous twelve months. Overall business 
and the demand for factoring services have increased. 
This has resulted in existing members improving their 
portfolios and new companies entering the factoring 
industry. As a result, the IFA added 74 new members 
during 2011.

To accommodate this growth, the IFA continues to add new services for our 
members. Some of the services we implemented during the previous year are:

• The IFA website has been redesigned to make it more streamlined and 
easier to use. You can see the new site at www.factoring.org

• Logons have been redesigned and implemented at the individual level 
rather than just the corporate level. Now every employee of member compa-
nies can access the website.

• Implementation of the new IFA community site. This site is using the latest 
in social media technology specifically designed for associations. The engine 
of this site is from Higher Logic and this replaces the old Yahoo group. As 
an added benefit, all of the previous discussions from the Yahoo group have 
been imported into the new site, keeping what is the best knowledge base 
for factors in existence. If you haven’t checked it out yet, you can view it at 
http://connect.factoring.org/Home/ 

• Implementation of the social media site via your mobile device. This allows 
all members to easily find and contact other IFA members using an Apple or 
Droid app.

Be assured that we are not resting on our laurels, but have many new services 
planned for 2012. They include:

• Due to popular demand, we are increasing the frequency of  
The Commercial Factor from quarterly to bi-monthly.

• Implementation of our new Mentoring program. This will allow existing 
members to sign up to be mentors to new members. 

• Implementation of the Account Executive Certification Program. We have 
been working on this for four years and will be able to begin the program 
this year.

• New training courses. Information can be viewed on our website at  
www.factoring.org 

The American Factoring Association (AFA) has had a productive year, sending 
multiple contingents to Washington DC to meet with various lawmakers on 
behalf of the factoring industry. 

Finally, we are very excited about the upcoming Annual Conference to be held 
April 18 – 21 at the Hyatt Regency Resort in Huntington Beach, CA. Registration 
is currently running about 20% above 2011 (which was also a record year!). If 
you have not signed up yet, we hope that you will do so soon and join us for this 
convention.

Thank you for your continued support and I look forward to seeing you in 
Huntington Beach.
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PERSoNNEl 
ANNouNCEMENTS
Marquette Welcomes Carl Pigg as VP
Marquette Commercial Finance an-
nounced that Carl Pigg has joined their 
team as a Vice President. Carl will be based 
in Kansas City and be responsible for origi-
nation of both factoring and asset based 
credit facilities throughout the Midwest. 

Franklin Capital Network 
Announces New hire Charlie Pearl, 
BD Officer
Charlie Pearl has joined the company as 
a Business Development Officer to spear-
head achievement of Franklin’s future 
growth objectives with an emphasis in the 
Midwest region. Charlie will be located in 
Chicago, IL.

Bibby Financial Services Names 
Sean lelchuk Florida head of Sales
Bibby Financial Services announced 
that Sean Lelchuk has been promoted 
to Head of Sales, BFS Direct. In his new 
role, Lelchuk will lead the Florida office’s 
sales team, reporting directly to Managing 
Director Marcus Ferrari. 

Peter Austin Joins Rosenthal & 
Rosenthal
Peter Austin, 34, has been appointed 
a Senior Vice President/Team Leader 
for Rosenthal & Rosenthal (New York City, 
Los Angeles, Shanghai). Mr. Austin will 
be based at their New York City (midtown 
Manhattan) headquarters, where he will 
oversee several account executives.

Basolo is New VP at hartsko
Cynthia Basolo, 49, of Portland, Oregon 
has been appointed a Vice President 
of Business Development for Hartsko 
Financial Services, LLC, based in Bayside, 
New York. 

Suskavcevic, CEo of the 
Commercial Finance Association 
Tapped to lead ChA 
The Craft & Hobby Association (CHA) 
Board of Directors announced Andrej 
Suskavcevic as new President and Chief 
Executive Officer of CHA. The appoint-
ment of Mr. Suskavcevic concludes an 
eight-month executive search dur-
ing which Tony Lee, Vice President of 
Meetings & Expositions, served as CHA’s 
interim leader.

Mark J. Simshauser Joins TAB Bank 
as Vice President 
As TAB Bank continues to expand its 
financial offerings to a broader spectrum 
of industries, it is pleased to announce 
the addition of Mark J. Simshauser to 

the Business Development team as Vice 
President and Business Development 
Officer based in Long Island, NY. Mark 
began his asset-based lending career over 
15 years ago with Finova Capital.  

INDuSTRy NEWS
Gallium Technologies & Bayside 
Business Solutions Announce 
Partnership

Gallium Technologies and Bayside 
Business Solutions announced that they 
are partnering to develop a new A/R 
Tracking solution.

Bayside Business Solutions 
Announces Release of CADENCE 
2.15.3
Bayside Business Solutions announced 
the release of Version 2.15.3 of its flagship 
product CADENCE. This substantial 

http://www.baysidebiz.com
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news

upgrade includes an array of new inter-
faces for integrated credit monitoring, 
integrated faxing, automated shipping and 
delivery verification, as well as built-in 
data visualization and intelligent data col-
lection for accelerated check processing. 

North Mill Capital Acquires 
PrinSource Capital
North Mill Capital LLC, a leading provider 
of asset based loans for small and medium 
sized businesses in the Northeast, has 
acquired PrinSource Capital Companies 
LLC, a Minneapolis based provider of 
factoring and asset based loans in the 
Midwest.  This transaction will signifi-
cantly expand North Mill’s geographic 
markets and enhance the combined com-
pany’s product capabilities. 

TCI Business Capital Staff Drives 
Away hunger
The staff at TCI Business Capital recently 
completed the third annual food drive to 
benefit Second Harvest Food Bank of St. 
Paul, MN. The food drive, which began in 
early December, netted 570 pounds of food, 
and $2,050.00 in cash donations. The do-
nated food will provide 428 meals for needy 
families in the Minneapolis-St. Paul area.

INDuSTRy TRANSACTIoNS
Brightpoint Announces Completion 
of Five year $500M Credit Facility
Brightpoint, Inc. a global leader in provid-
ing supply chain solutions to the wireless 
industry, announced the amendment of its 
global credit agreement. The amendment: 

• Increases total borrowing capacity   
 to $500 million (prior capacity of 
 approximately $450 million).

• Permits factoring transactions up  
 to $250 million and investments in  
 majority-owned joint ventures up  
 to $30 million.

• Extends the term of the agreement  
 to September 2016.

• Reduces the interest rate to 2.25%  
 over LIBOR or approximately 2.50% 
 (with 30-day LIBOR at approximate- 
 ly 0.25%).

First Capital Funds Two Deals 
Totaling $20M to Edge Adhesives & 
Apparel Distributor
First Capital announced that it has 
provided a $4 million Asset-Based credit 
facility to Edge Adhesives, a manufacturer 
of specialty tapes, sealants and adhesives. 

They also announced a $16 million work-
ing line of credit to M.M. & R., an apparel 
distributor. The credit facility is in the 
form of a factoring agreement.

Graystone Capital Provides $400K 
Accounts Receivable line of Credit 
to Interactive Media Company
The Company was founded in 2002 and 
has since become the world’s largest 
provider of Interactive Media content for 
the automotive industry, transforming 
the face and feel of thousands of dealer 
websites worldwide. These products 
include: interactive media virtual tours, 
organic online marketing for dealerships 
and online accessory sales solutions for 
dealers and a digital publishing platform 
for newspapers.  

GE Capital Provides £70 Million to 
Energy Alloys
GE Capital  announced it is the sole lender 
on a £70 million senior secured credit 
facility for Energy Alloys LLC, including 
Energy Alloys UK Ltd, a global provider of 
oil field metals and services. The loan will 
support growth and working capital needs.

Continued on page 23

http://www.letterofcreditfinance.com


The Commercial Factor | January/February 2012  7

The good news and the bad news: a 
bifurcated economy with big companies 
doing well, small ones not so well and 
many still going out of business. Main 
Street USA is seeing more empty store-
fronts as leases expire or “mom and 
pop” operators just walk away. For the 
factoring industry, retail is an impor-
tant sector, with the biggest retailers 
representing the largest exposures and 
risks.

Credit managers are uniquely posi-
tioned to see business trends, as 
their dealings are multi-dimensional 
including a view of their company, the 
industry and customers.

Smyyth’s recent “Credit Conditions” 
survey of trade credit managers 
provides interesting results, as their 
industry and customer interactions 
provide a good view of the near term 
economy.  The credit manager often 
occupies the “best seat in the house”.

This survey provided a sobering 
glimpse of how credit managers 
perceive the near future, with senti-
ment at the beginning of the 4th 
quarter of 2011 more negative than 
in January 2011, and with generally 
worse conditions expected in 2012. 
The less than optimistic sentiment is a 

Credit Conditions and Trends—2012 Retail
Main Street USA is seeing more empty storefronts as leases expire or “mom and
pop” operators just walk away. For the factoring industry, retail is an important
sector, with the biggest retailers representing the largest exposures and risks.
BY BONNIE gErrITY & BOB CArBONELL

manifestation of an age-old reality: that 
is, “business hates uncertainty”.  

Credit Managers rated the industry 
conditions as 4.2 out of a possible 10, 
which was a 10% reduction from the 
first quarter of 2011. For 2012, 72% of 
respondents predicted that business 
conditions would be the same or worse 
than 2011. 

This pessimistic view from credit 
managers is interesting when 
contrasted with the Payment Quality 
Index (PQI), which reached a recent-
era high of 81 in September 2011. As we 
analyze payments on tens of billions of 
dollars in factoring throughput, we are 
able to closely monitor payment trends 
on hundreds of thousands of compa-
nies, both large and small, across a wide 
variety of industries. 

We believe this contradiction of lower 
expectations yet better payments 
demonstrates continued caution and 
deleveraging on the part of small busi-
ness. If this caution is the new normal 
for business, the US economy could 
be flat-lined for some time. The silver 
lining here is that deleveraging provides 
a storehouse of dry powder when busi-
ness psychology moves into expansion  
territory.

Retailer Performance Trends
In the past few years, we have seen 
several prime examples of the good 
getting better, with stronger profits, 
and the weak falling to the wayside. 
When we look closely at department 
stores we are drawn to the outstanding 
performances of, say, Nordstrom and 
Macy’s, who have carefully managed 
costs and rewarded shareholders with 
strong profit growth. Dillard’s and Belk 
seem to be holding their own against 
the market leaders and have solid 
fundamentals in place. Others, such as 
JC Penney, continue to struggle with 
declining sales, and Bon Ton continues 
to lose sales to competitors and will be 
the object of close credit manager and 
factor scrutiny in 2012. 

The off-price leaders, Ross and TJX, 
with their massive buying power, are 
burying smaller competitors such as 
Syms and Filene’s Basement, while 
others such as Loehmann’s, struggle to 
mount a comeback. Smaller, regional, 
privately-owned off-price retailers have 
also been struggling against the tidal 
wave that is Ross and TJX. 

As we enter 2012 the remaining 
laggards may be running out of room to 
maneuver. As we look at the trials and 
tribulations of operators such as Sears, 
American Apparel, Pacific Sunwear, 
and Christopher & Banks among 
others, we have to wonder how such 
large companies have slipped so far in 
such a short time.  

Sears—a great legacy
Montgomery Ward, Woolworth, WT 
Grant. Will Sears be the latest in the 
list of historic names destined for the 
dustbin?

How does a $ 50 billion a year company 
consistently lose its long-standing 
customer base to newer and smarter 
competitors? While hindsight is always 
20/20 it would appear that having 
a hedge fund operator (instead of a 
marketer) at the helm of such a behe-
moth was not such a smart move after 
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all. Sears could very well be the big story 
of 2012 as suppliers, factors and credit 
insurance companies have already 
begun to reconsider their credit limits.

So where did all those Sears customers 
go? The year 2011 was definitely the 
year of the Internet shopper. Market 
researcher ComScore reported that 
holiday season retail e-commerce 
spending for the first 56 days of the 
November – December 2011 holiday 
season hit $35.3 billion, up 15% from 
the same period last year. Amazon 
continues to pound away at competi-
tors in a wide variety of categories. 
Target continues to provide a better 
shopping experience for customers as 
it expands it food & pharmacy offerings 
and begins to chip away at Wal-Mart, 
Sears, Kohl’s and others. 

Looking at December 2011 same store 
sales, we see several of the companies 
we’ve mentioned among the top ten 
performers, while specialty apparel 
chains lead the “Laggards” group. 
According to the RetailNext Insights: 
traffic and sales on 40 retail chains 
from Thanksgiving Day to December 
31, 2011, overall December traffic in 
specialty stores was down 4% from 
2010 and a flat conversion rate left 
sales down 5% year over year. Bon Ton 
stands out as the only department store 
operator in that group but the perfor-
mance of Fred’s and Duckwall-Alco also 
reflect the economic difficulties faced 
by their lower income customers.

Data by Bernard Sands Comp Store Sales Report

Summer Doldrums to holiday 
Spirits
The doom and gloom of summer 
changed to holiday cheer as retailers 
ramped up discounts, extended their 
hours, brought back layaways, and 
catered to consumers’ brighter spirits. 
Redbook Research reported that 
same-store sales for all of December 
2011 rose 3.7% over the prior year, even 
if it declined 2.1% relative to November 
2011 – the company had forecast last 
month that same store sales would 
grow 3.6% year-over-year.

Still, the healthy overall growth offset 
the post-Thanksgiving drop. Thomson 
Reuters noted a 3.4% aggregate 
increase. Retail Metrics echoed the 
positive news, reporting that the 
22 stores it tracks gained 3.3% in 
December.

holidays and Beyond
Analysts sounded a cautionary note 
about profit margins as retailers 
discounted heavily to pull in traffic 
and drive sales, but those promotions 
lowered profitability. If consumers 
become trained to shop only when 
deep discounts are offered, and 
rewarded with even lower prices by 
comparison shopping in the aisles with 
smartphones surfing, profit margin 
pressure increases with every sale. How 
consumers react now that the holidays 
are over remains to be seen. Credit card 
bills appearing in January will reflect 
the increase in online shopping and 
may cause a January freeze on shop-
ping. Stores withdrawing discounts 
may have the same effect.

Credit Insurance outlook
We see the demand for credit insurance 
and other forms of credit protection 
remaining strong.  From the insurers’ 
perspective, the current environment 
is akin to being able to remain in the 
eye of the storm.  The economy remains 
generally anemic with poor prospects 
for the significant private sector growth 
necessary to achieve meaningful post-
recession economic expansion. 

Despite this discouraging outlook, 
overall U.S. corporate credit quality has 
not deteriorated and in fact in many 
cases, has improved markedly with 
the large scale deleveraging which has 
taken place after the 2008 financial 
crisis. If we didn’t have enough to be 
worried with the domestic economy, 
credit managers remain nervous, some 
very much so, because they understand 
how vulnerable the U.S. economy is 
to events from left-field, including 
possible system shocks from oil spikes, 
Mid-East wars, political violence, 
disintegration of the EU, a China 
bubble bursting, PIIGS, European bank 
defaults, etc.).   These market dynamics 
portend well for continued corporate 
demand for insurance and receiv-
able put contracts. Our experience is 
that the best time to seek protection, 
however, is before others run for cover.

Retail Real Estate Trends
U.S. neighborhood and community 
center vacancies averaged 11 percent 
in the fourth quarter, unchanged from 
the third quarter, up from 10.9 percent 
in the fourth quarter of 2010 and just 
a notch away from the all-time-high of 

11.1 percent hit in the fourth quarter of 
2007, according to real estate research 
firm Reis Inc.

Nevertheless, open-air center land-
lords did manage to fill 3.18 million 
more square feet of space in the fourth 
quarter of 2011 than they did in the 
third, marking the sector’s largest 
occupancy gain since 2007. But the 1.89 
million square feet of new open-air 
properties that came to market during 
the period managed to bring down the 
average, Reis reported.

“While this represents welcome news, 
we remain wary about pronouncing 
a turnaround until we observe a few 
more quarters of improvement,” Victor 
Calanog, Reis’s head of research, said in 
the firm’s quarterly vacancy report. The 
fourth quarter tends to be the strongest 
period of the year for retail leasing, he 
added.

Meanwhile fourth-quarter U.S. regional 
and super-regional mall vacancies 
declined to 9.2 percent from a 10-year-
high of 9.4 percent in the third quarter. 
But they were still up from 8.7 percent 
in the fourth quarter of 2010.

2012 Trends Include 
E-commerce
Looking into the crystal ball for 2012, 
several things stand out. The burst 
of credit card use in 2011 may cause 
consumers to pullback in 2012 as the 
bills come due. With employment 
seeming to stabilize, retailers may 
squeeze by, but last year’s emphasis 
on big deals conditioned consumers 
to wait until such deals appear before 
buying.

Six Trends For 2012 Retailing include 
(1) more interactive customer experi-
ences, (2) more tech demands on retail 
employees, (3) more supplier/manu-
facturer dating of product releases to 
lock in sales before competitors, (4) 
more discounting, (5) more mobile tech 
hype, and (6) more social media use, 
according to the Retail Doctor blog. 

An AisleBuyer LLC December survey 
of retailers found that only 14% had an 
in-store mobile shopping app available, 
but among the 86% that do not, half 
of them plan to introduce one in 2012. 
Among those that will unveil apps, 54% 
plan to include promotions function-
ality as part of the app, 24% plan to add 
mobile self-checkout via smartphones, 
and 46% plan to add a tablet-based 

XXXXXXXXXX

XXXXXXXXXXXXXXXXXX
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mobile store associate app for retail 
employees.  A major concern however, is 
that those that de-emphasize front-line 
employees in favor of tech risk alien-
ating customers and employees alike.

Summary
We pretty well know who the major 
retail credit risks are for 2012, some 
mentioned above, but the largely 
hidden story is the continued destruc-
tion of Main Street. Maybe as in past 
eras with high unemployment, a new 
wave of small entrepreneurs will start 
to move back into the space later in 
2012, but they will largely have to do it 
by bootstrapping their savings, since 
loans are hard to come by for startups. 
We can only hope. 

Credit managers will need to protect 
against the big, enterprise-shaking 
customer default and can, to some 
extent, cover these with accounts 
receivable puts or other capital markets 
strategies. They will also need to be vigi-
lant against the many smaller accounts 
that fail, none of which will take down a 

company but, in the aggregate, can wipe 
out the year’s profits. 

However, an exogenous system shock, 
as mentioned earlier, could be the big 
story of 2012, taking all plans off course. 
Our view of the year ahead is to think 
positively, but be very prudent, and 
develop plans for worst-case scenarios, 
just in case.  And, remember the old 
saw that “It’s always darkest before the 
dawn.” •

Smyyth and Bernard Sands LLC - Since 
1925 - Credit For the Factoring Industry

Bernard Sands, one of the Smyyth 
companies, is a leader in credit informa-
tion and decision services with a focus on 
the factoring industry. With proprietary 
predictive technology, expert analysts, 
and a database of millions of buyers 
and over one hundred million payment 
histories, Bernard Sands is a leader in 
credit information, reporting, scoring, 
and ratings including outsourced credit 
department services.

Bob Carbonell is 
Executive Vice 
President and Chief 
Credit Officer of 
Bernard Sands.  Bob 

joined Bernard Sands in 1998 and is a 
well-known expert in retail industry 
credit. Prior to his current role, Bob held 
positions with Dun & Bradstreet. Bob can 
be reached at bcarbonell@smyyth.com

Bonnie Gerrity 
is Director Credit 
Solutions of Bernard 
Sands.  Bonnie 
joined Bernard 
Sands in 2006 and is 
responsible for client 
management, process 
management and 

product development for credit reporting 
services and solutions. Prior to joining 
Bernard Sands Bonnie worked as a 
management consultant in leveraged loan 
workout, and as a banking executive with 
Midlantic/PNC. Bonnie can be reached at 
bgerrity@smyyth.com 

http://www.platinumlp.com
mailto:bcarbonell@smyyth.com
mailto:bgerrity@smyyth.com
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Credit Trends in 2012:  
A year for More
Predicting the trends for tomorrow is not always as easy 
as it may appear. Today, we live in an environment where 
companies are working on predictive models for everything 
we do. Historical patterns can drive these trends. When 
evaluating debtor credit, these trends can be helpful. And 
staying on top of the current data and statistics remains 
essential BY gEN MErrITT-PArIkh

Predicting the trends for tomorrow is not always as easy as it may appear. Today, we live 
in an environment where companies are working on predictive models for how we shop, 
what we buy, where we buy, how businesses can gain a marketing advantage, and of course 
which companies will prevail where others may fail. Historical patterns can drive these 
trends. Further, when evaluating debtor credit, these trends can be helpful. Staying on top 
of the current data and statistics still remains essential though. 

I would equate this to the underwriting versus the ongoing credit monitoring process. 
They are both necessary to appropriately set and manage credit risk and exposure. Debtor 
credit begins on the front end but never ends. Successfully reviewing the risks up front 
is part of a factor’s business model, even more so in today’s economic environment. As 
Tolbert Marks, owner of Dallas based Landry Marks Partners, LP, noted, “This is no 
different than any other business cycle experienced – good or bad. I believe that diversifi-
cation and diligent underwriting can overcome any of the conditions that exist today.”

As we discussed last year, staying on top of debtor credit more frequently is necessary. 
The days of evaluating debtor credit are no longer limited to an annual or semi-annual 
review. Many factors are and continue to identify new methods to receive and review 
data almost instantly. Factoring companies are looking to broaden their available data 
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resources and credit tools. They are 
not just relying on one credit reporting 
resource, or even one type of credit 
resource. For example, we are looking 
at credit reports from multiple credit 
reporting agencies (i.e., Ansonia, 
Cortera, Dunn & Bradstreet, Experian, 
and Smyyth just to name a few) in 
addition to credit insurance recom-
mendations and credit rating agency 
briefings. More credit tools equates to 
more data availability. 

This is one of the reasons more and 
more commercial finance companies 
are also reporting their own data 
to credit providers. These credit 
reporting companies will provide email 
updates on customer credits and offer 
discounted costs for those factors who 
report their own information. It also 
adds value to understand where the 
actual data stems from when reviewing 
credit reports. Some credit companies 
allow debtors to self report credit and 
trade information. Others do not. In 
a time when we are all looking to gain 
access to more data while also looking 
to reduce our costs, understanding 
the reporting and gaining access to 
more information more often can be 
invaluable. 

Factors have also been seeking new 
ways to create trend models, not just 
for clients but also for debtors. How are 
debtors paying now compared to how 
they historically paid, are we seeing 
changes in their payment patterns, are 
they requiring longer payment terms, 
etc.? 

Gaining access to more resources and 
getting this data faster, especially in 
today’s technology-driven environ-
ment, will continue to help credit 
departments better manage their port-
folios. And, fully understanding the data 
is critical. These trends will continue 
in 2012. More tools. More data. More 
monitoring. More of the time.

Finding more efficient ways to review 
debtor credit and predict trends seems 
to be becoming the norm, as many 
factors and lenders continue to stream-
line their administrative functions 
to reduce costs as price compression 
occurs within the marketplace.  

What else have we been seeing and 
what do we expect to see in the next 
year? Well, in my discussions with 
other factors out there, we all have seen 
a general slowdown in payments over 
the past year. Mr. Marks shared these 

http://www.gibraltarbusinesscapital.com
http://www.uticaleaseco.com


held although credit demand has been 
muted. We believe debtor credit will be 
relatively stable, but we would not be 
surprised to see credit demand pickup 
to the extent that the economy becomes 
more robust. Businesses have mostly 
gone through the deleveraging process. 
Once the economy and sales pickup, 
loan demand should follow.”

As noted above, though the economy is 
expected to improve, many feel that it 
will be at a gradual pace and not much 

better than 2011. However, even with 
this minor improvement, many also 
believe that the payment patterns will 
not reduce back to prior levels. Debtors 
will continue to pay more slowly than 
years’ past, as they look to utilize 
their own capital more efficiently. As 
Chesters said (and I liked the analogy), 
“The psyche of ‘cash is king’ and credit 
lines being protected like a hoard 
of Mayan treasure will not recede 
quickly…” 

remarks, “We were fortunate during 
2011 that we did not have to deal with 
any significant debtor bankruptcies. 
The challenge we did experience, 
however, was a general, across the 
board, slowdown in payments. We 
spent more time chasing payments 
than any year I can recall. From a risk 
management perspective, a slow paying 
debtor does not always indicate a credit 
problem, but it can, and often does, 
alter the yield on a factoring relation-
ship and it almost always increases the 
factor’s capital needs. We dealt with 
both of these issues last year.” 

Stewart Chesters, Managing Member 
and COO of Louisiana based Republic 
Business Credit, also saw a slowdown 
in debtor payments over the past year 
but did note that the last few months 
of 2011 remained steady. One of the 
challenges they faced, as many of us, 
was evaluating the outcome for certain 
household names such as American 
Airlines, Hostess, and the continuing 
review and determination on Sears. As 
credit became more rigid and scarce for 
these types of credits, more vigilance 
was needed in evaluating the overall 
risk associated with the debtors and the 
clients. Chesters went on to say, “For 
each of these [situations], we saw the 
usual facilities with high concentra-
tions being presented… Catching these 
debtor credits at underwriting and 
protecting our portfolio has been the 
key.”

As we have all seen more of these 
concentrations within our portfolios 
overall or within individual debtors for 
a particular client, this has prompted 
an increase in participations as well as 
credit insurance requests or reliance. 
Sometimes, this information from the 
credit insurance company is utilized 
just to help evaluate the credit being 
extended. However, when these insur-
ance companies hit capacity levels for 
certain debtors, there are still puts 
and other credit guarantees that can 
be purchased from third parties to 
help mitigate credit or concentration 
exposure. 

Yet, the economy is expected to 
improve. With this slight recovery, 
many believe credit demand is sure to 
increase as well, making monitoring 
just as important if not more for 
this next year. Rob Flowers, Partner 
at New York based Atalaya Capital 
Management, LP, noted this same trend 
stating, “… Overall, credit quality has 
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So, what are the takeaways for what we 
should expect to see for 2012? 

• Concentrations are still a big deal.

• More tools and resources will be  
 critical to stay on top of debtor  
 credit management. 

• We need to review credit more  
 often and using technology can help. 

• We are all looking for more ways  
 to improve our capital positions,  
 reduce costs and get more ‘bang for  
 our buck’ essentially – factors and  
 debtors alike.

• The slowdown in debtor payments  
 we saw in 2011 is not likely to  
 reverse as the economy only some- 
 what improves in 2012. 

We are all trying to do more with a 
variety tools and resources but for less 
money, all in an effort to reduce risk 
while maximizing revenue.

Of course, not many of us can truly 
predict where we will be or what we will 
see. Uncertainty still exists which is one 
of the causes for the slower recovery. 
Part of this may be political since it is 
an election year as well. In any case, 
predicting trends for the next year is 
much like evaluating credit itself. It is 
based on reviewing our own historical 
data and trends and trying to stay on 
top of new information as it arises. 

Welcome to 2012. The year for more.  •

Gen Merritt-
Parikh has worked 
in the factoring 
and asset based 
lending industries 

for over 15 years, serving in roles from 
account management to underwriting 
to portfolio management. She has also 
been a consultant to factoring companies 
across the United States, helping them 
establish better underwriting and 
credit processes, training personnel on 
underwriting and monitoring protocols, 
and effectively measuring and reviewing 
overall performance within their 
organizations. Ms. Merritt joined Allied 
Affiliated Funding in 2009. As Chief 
Operating Officer, she is responsible 
for underwriting, account/portfolio 
management and workout oversight. Ms. 
Merritt is currently serving as a Subject 
Matter Expert for the IFA’s Factoring 
Account Executive Certification program. 
Gen can be reached at Gen.Merritt@
FundingByAllied.com
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Federal Tax liens: Search or Be Burned
Why should you be concerned about federal tax liens? The short answer is because they 
may take priority over loans made in revolving lines of credit, and you ultimately may 
not be able to recover your investment. This article will examine why and how.
BY AMANDA N. rASIzzI

In this article, we’ll:

• Explain why factors and ABLs must stay alerted to 
federal tax liens if they want to protect their investments

• Examine the ‘45-day rule’ in more detail

• Explore best practices for developing a proactive due 
diligence strategy that will maximize a lender’s protection 
against risk from federal tax liens

Why you should care about federal tax liens
So, you’ve done your initial due diligence and approved a 
client for a revolving line of credit secured by assets such as 
inventory or accounts receivables. You file a UCC and begin 
extending loans, and everything seems to be going smoothly, 
until you get wind of the infamous “f” word…federal tax lien, 
filed on your client! If you’re hearing about this as a result 
of routine, recurring due diligence, chances are you’re in an 
excellent position to mitigate your risk. If you’re not searching 
for federal tax liens routinely, your lien position and ability to 
recoup your investment may already be lost.

Why should you be concerned about federal tax liens? The 
short answer is because they may take priority over loans 
made in revolving lines of credit, and you ultimately may not 
be able to recover your investment. Let’s begin to examine 
why and how.

First, consider that you are issuing revolving lines of credits to 
your clients over a period of time—and, these clients are typi-
cally high-risk borrowers. They’ve checked out in the initial 
due diligence phase, but what about events that may happen 
during the life of the loan? Specifically, how confident are you 
that a client is paying its federal taxes on time? Should the IRS 
file a federal tax lien against your client (we’re assuming you 
already have a perfected UCC filing on the record), you have 
only 45 days from the date of this IRS filing (or until the date 
you become aware of the federal tax lien, the earlier of the 
two) to take appropriate action to protect yourself, including 
halting any new extensions of credit. The onus is on you to 
find out that the tax lien was filed. My guess is your client is 
not going to tell you, and the IRS is generally remiss in noti-
fying lenders (as appointees of the 8821 form) that a lien was 
filed. Even giving the IRS the benefit of the doubt that they 
will provide notice—will you receive it in time? 

The bottom line is this: If you have extended any credit to 
your client beyond the 45th day after the filing of a federal tax 
lien that you were unaware of, or beyond the day you knew 
the filing existed, your lien is second in priority to the IRS. 
Should the matter go to collections, the IRS will be entitled to 
claim its share of the pie first, and you’ll be left hoping for any 
crumbs left over.

In depth: 45-day rule for federal tax liens
The 45-day rule is widely known in the industry but little 
understood. The Internal Revenue Code (IRC) provides for 
certain situations in which a lender may retain priority over 
a federal tax lien, where the federal tax lien was filed after the 
lender entered into a security agreement with the borrower. 
Below is an example timeline. Can you recognize which of the 
four loans depicted allow for the lender to retain first position 
over the IRS?

45-DAy RulE: EXAMPlE SCENARIo
ABC Factor enters into a security agreement with XYZ 
Retailer, with the debtor’s account receivable secured as 
collateral. The UCC is filed. Then:

Who has priority on a) the $15k loan; b) the $5k loan; c) the 
$2k loan; and d) the $1k loan? Answers below:

• a) lENDER! The loan made on April 15th for $15,000 has 
priority over the federal tax lien. The agreement was entered 
into and the loan was made before the federal tax lien was 
filed.

• b) lENDER! The loan made on June 3rd for $5,000 has 
priority over the federal tax lien. It is in compliance with the 
IRC Section 6323(c)(2) because lender and borrower entered 
into the loan in the ordinary course of business; the agree-
ment was entered into before the federal tax lien was filed; at 
the time of the loan, the lender had not received knowledge 
of the existence of the federal tax lien; and the loan was made 
within 45 days of the filing of the federal tax lien.

• c) IRS! The federal tax lien has priority over the loan made 
on June 5th for $2,000, because the bank had actual knowl-
edge of the existence of the federal tax lien at the time it made 
the loan. Because of this knowledge, the 45-day time limit 
does not apply. ABC should not have extended credit to XYZ 
after learning of existence of the federal tax lien.

• d) IRS! The federal tax lien has priority over the loan made 

ABC Factor
loans

XYZ Retailer
$15,000

IRS files a 
federal tax 
lien on XYZ 

Retailer

APRIL 15 MAY 6 june 3 june 4 june 5 August 31

ABC Factor 
learns of 

federal tax 
lien on XYZ 

Retailer

ABC Factor
loans

XYZ Retailer
$5,000 with 

no knowledge 
of federal 
tax lien

ABC Factor
loans

XYZ Retailer
$2,000 with 
knowledge 
of federal 
tax lien

ABC Factor
loans

XYZ Retailer
$1,000 with 
knowledge 
of federal 
tax lien



on August 31st for $1,000, because 
the bank had actual knowledge of the 
existence of the federal tax lien, and the 
loan was made after the 45th day of the 
filing of the federal tax lien.

Remember the onus is on the lender 
to be aware of federal tax liens. In the 
above scenario, if ABC Factor never 
learned of the existence of the federal 
tax lien, any loans made to XYZ after 
the 45th day following the federal tax 
lien would still have been second in 
priority to the IRS. 

So what does it take to stay 
aware? 
Implications to due diligence best 
practices. It is recommended that 
lenders search for federal tax liens 
before issuing any new credit to any 
borrower, especially those of high-risk. 
Practically speaking, when you issue a 
revolving line of credit, this is often best 
achieved by setting a recurring search 
schedule of, for example, every 30 or 
60 days.

Because lenders may want to discon-
tinue all new funding immediately 
upon becoming aware of the federal 

tax lien, you’ll want to use a carefully 
managed process for conducting these 
searches and reviewing their findings.

Developing a search strategy
Here are a few “best practice” tips for 
developing a search strategy:

Currency is king. Once a federal tax 
lien is filed on one of your clients, a 
clock starts ticking. Don’t speed it up by 
relying on data that lags behind the times. 
Information culled from online databases 
is inexpensive, but you get what you pay 
for. It’s not current. In fact, it often lags 
months behind real-time data. By the 
time you find evidence of a lien filing, you 
have likely already issued credit that will 
be second in priority to the IRS.

Instead, get your data straight from the 
source. Hire a service provider to do 
manual searches at the state and county 
level, which means sending someone 
physically to the clerk’s office. This is 
the surest and most effective method 
of detecting federal tax and other liens 
quickly and effectively. With this kind of 
data currency, if there’s a tax lien, you’ll 
find it in time to act.
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the Senior Manager of 
Marketing of CT Lien 
Solutions. Amanda 
is a frequent author 

on public records search and filing best 
practices—including authoring the CT Lien 
Solutions blog, http://ctls.typepad.com. 
CT Lien Solutions is a provider of lien 
management, debtor due diligence and 
life-of-loan risk management solutions 
to asset-based and other lending 
professionals. Amanda can be reached at 
amanda.rasizzi@wolterskluwer.com.

State or county? There are a number 
of jurisdictions that require federal tax 
liens to be filed only at the county—not 
state—level. So, in these jurisdictions, if 
the database or service provider you are 
using is relying on state data, then you 
will never find that lien at all. For this 
reason, county data is an imperative.

how often to search? The next ques-
tion is how frequently you should be 
searching. The answer really depends 
on your comfort with risk, but decisions 
can be made on a deal-by-deal basis, 
based on the value of the deal or the risk 
profile of the borrower. If you want the 
most comprehensive protection, you 
should perform state and county-level 
manual searches every 30 days. If you 
decide a particular deal is lower risk, 
you may want to search every 60 days, 
or quarterly.

The bottom line
We recommend that you conduct what 
is known as “recurring searches” at the 
state and county levels. This recur-
ring due diligence will be essential to 
protecting your interests throughout 
the lives of your loans; you’ll be alerted 
with immediacy to events such as 
federal tax liens that can threaten your 
portfolio, so you can take appropriate 
action to protect yourself. You decide 
how frequently you want to search, on 
a deal-by-deal basis. A service provider 
can help you perform the searches, 
and some service providers, such as 
CT Lien Solutions, manage the process 
and the results. For more information 
on CT Lien Solutions’ innovative new 
recurring search technology, visit www.
ctliensolutions.com/recurringsearch or 
e-mail info@ctliensolutions.com. •

mailto:rasizzi@wolterskluwer.com
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Many factors like to take “abundance 
of caution” collateral.  This collateral 
adds minimal value to the transaction 
but there seems to be a mentality that, 
like good looks and money, you can 
never have too much collateral.  This 
mentality says if you can get a second 
on equipment, grab it.  If real estate 
is available, take it - especially if it is 
a guarantor’s residence.  Factors talk 
about the psychology of having the 
client’s home on the line.

Abundance of caution collateral is 
usually in a second, third, or even fourth 
position and has substantial debt ahead 
of it.  However, based on appraisals or 
estimates, there is some value remaining 
for the factor - at least on paper.

Is There Really Any Value?
If equipment appraises at $750,000 and 
the prior liens total $600,000, is there 
really any value in taking a security 
interest?  Is the factor going to pay off 
the $600,000 lien on the chance he can 
then sell the equipment for a price that 
will cover the $600,000, the interest on 
carrying the $600,000 while preparing 
for the sale, the costs of sale, and then 
make enough to be worth the risk?  It 
will rarely make sense to foreclose.  
Factors sometimes think there is value 
in collateral that is only an illusion and 
not worth the risk to try to liquidate.

The first step in avoiding problems is 
to be honest and realistic in placing a 
value on extra collateral.

The Cash Collateral Risk
Not only is abundance of caution 
collateral often without any real value, 
it carries significant risks and down-
sides.  The first risk is cash collateral in 
bankruptcy.

Under the Bankruptcy Code, cash 
collateral is defined as cash, deposit 
accounts, and other cash equivalents - 
in other words:  money.  The collections 
coming in on accounts receivable are 
cash collateral.  The client, who is now 
a debtor-in-possession in a Chapter 11 
bankruptcy, may not use cash collateral 
unless the secured party who has a 
security interest in the cash collateral 

consents or the court, after notice and 
hearing, authorizes such use.  If the 
court finds that the secured creditor has 
“adequate protection”, the court will 
authorize use of the cash collateral.

Your client files Chapter 11 and comes 
to you asking to use $150,000 in collec-
tions from factored accounts.  Of course 
the factor says no, explaining that even 
though there has only been an 80% 
advance rate and there is a reserve, the 
factor will be lucky to collect out and 
break even.  The factor then gets served 
with an emergency motion to authorize 
use of $150,000 in cash collateral.  The 
motion demonstrates that the factor 
is adequately protected because of the 
equipment security interest taken in 
an abundance of caution.  That second 
position on the equipment valued at 
$750,000 with $600,000 in liens ahead 
of the factor suddenly constitutes the 
adequate protection for use of cash 
collateral.

The abundance of caution collateral has 
no real value but becomes the justifi-
cation for use of cash collateral.  The 
abundance of caution collateral that 
looked so attractive at the underwriting 
stage has now become a serious problem.

one Action Rules and Anti-
Deficiency Statutes
Abundance of caution real estate 
collateral creates another set of 
problems.  About a dozen states have 
statutes known as one action rules.  
These statutes limit a creditor to one 
lawsuit to recover on a debt.  One action 
rules create many questions that are 
unanswered by the courts.  The rule can 
require a creditor to foreclose on real 
estate before taking other actions, even 
when the creditor doesn’t want to take 
that action.

Several states have an anti-deficiency 
statute.  These statutes usually only 
apply to a residence.  The statute 
provides that foreclosure of the real 
estate is a satisfaction of the obligation.  
No other collateral can be foreclosed 
and no judgment can be obtained 
against the client.  When coupled with 
a one action rule, this can be a very 

serious problem.

Almost every state has a provision 
requiring that the deficiency owing after 
foreclosure of real estate is calculated 
not on the actual sale price but on the 
fair market value of the property.  The 
deficiency that can be recovered after 
foreclosure is often less the amount 
remaining after crediting the net 
proceeds from sale of the real property.

Before taking real estate as abundance 
of caution collateral, be sure to know 
and understand the foreclosure proce-
dures, requirements, and deficiency 
limitations in the state where the 
property is located.

Does Abundance of Caution 
Collateral Ever Make Sense?
In most cases, the answer is no.  Before 
taking abundance of caution collat-
eral, the factor should ask itself these 
questions:

Is there any real value in the abundance 
of caution collateral that I am likely to 
realize?  If not, don’t take the collateral.

Am I willing to pay the prior liens 
before foreclosure sale to realize on 
this collateral?  If not, don’t take the 
collateral.

Am I willing to do this deal without the 
abundance of caution collateral?  If yes, 
then don’t take the extra collateral.

If I won’t do this deal without the extra 
collateral, should I be doing it at all? •

Information provided in this article is 
general information only and not legal 
advice.  Readers are encouraged to consult 
an attorney for specific legal advice.

Pitfalls of “Abundance of Caution” Collateral

legal factor
                                            BY JOhN A. BECkSTEAD, ESq.

John A. 
Beckstead, Esq. 
is a partner in 
the Salt Lake 
City office of 
the regional 

law firm Holland & Hart LLP.  He 
can be reached at jabeckstead@
hollandhart.com or 801-799-5823.
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Two years ago, I learned about Wonders & Worries through 
my friend, Matt Mathias. Matt’s sweet wife was diagnosed with 
cancer, and it was suggested he and his family seek counseling 
through Wonders & Worries. Wonders & Worries is a Central 
Texas nonprofit that helps countless families and children, like 
Matt and his family, cope when a parent has a serious illness.

 I got to see, first hand, how difficult it is for children and 
the entire family to deal with a parent being ill. Wonders & 
Worries helped Matt’s family in so many ways and I wanted to 
get involved. 

One of Wonders & Worries biggest fundraising events is the 
annual Beretta USA No Worries Classic. This event is the 
nation’s most successful Sporting Clay Fundraiser. The Classic 
raises money and awareness for Wonders & Worries and 100% 
of the proceeds raised go to direct program services provided 
by the charity. There are twenty teams of five individuals 
participating in a 50 Bird Shoot. For all of you animal lovers 
out there, let me clarify. A “bird shoot” involves shooting a 
clay “pigeon.” No live birds are shot during the fundraiser, 
although I was almost shot when people thought I was raising 
money to shoot live birds. Yikes! The goal is for each shooter to 
raise a minimum of $3,000 in pledges. This is easily accom-
plished if each shooter recruits at least 10 people to pledge at 
least $5 per hit. 

Our first year, my team raised a record-breaking $66,351 for 
the charity. We were proud of our accomplishment, but in 
the spirit of always wanting to improve, we aimed to double 
that goal at the 4th Annual Berretta USA No Worries Classic 
in 2011. Because of the hard work of my entire team, which 
included my employees at Far West Capital, and our generous 
donors, my team raised $105,000 and $33,000 of that was 
raised by my Far West Capital colleagues. The event surpassed 
its $300,000 fundraising goal, raising more than $400,000 for 
Wonders & Worries!  Many IFA members donated to help us 
reach this goal. Thank you, again, for your support. 

Raising money for Wonders & Worries has been an honor and 
I’m proud of our team at Far West Capital and what we did 
together to support families and children in our community. 

Getting the Far West Capital team involved brought us closer 
as a group and reinforced one of our five company core values 
– team.  My Berretta team won the fundraising competition 
because of the Far West Capital team involvement – proof that 
you can get more accomplished together than apart. Everyone 
had a great time and someone from our team even won a car – 
the top prize for the top fundraiser. 

The money raised will make a big impact by providing free 
counseling sessions and support programs for families and 
children coping with a parent who has been diagnosed with a 
serious illness or is going through treatment.  It also makes a 
difference because: 

·     More than 3,600 individuals and 900 families have 
participated in a Wonders & Worries program

·     Nearly 700 people in more 225 families are currently 
being served by Wonders & Worries

·     Wonders & Worries programs can help children with 
their mental health, family functioning, school perfor-
mance, friendships, growth and development, and overall 
adjustment

·     All Wonders & Worries services are offered free of 
charge to people of any age, gender, socio-economic status 
and ethnicity

At Far West Capital, we’re involved with numerous charities 
from Wonders & Worries to March of Dimes and Greenlights 
for Nonprofit Success. In fact, my employees and I are about 
to start our fundraising for our March of Dimes walk in May. 
We believe in giving back and we strongly encourage you to do 
the same. Donate to our causes or put a team together and get 
involved in causes that are near and dear to your heart. You 
won’t regret it.

Additional information on  
Wonders & Worries can be found  
at www.wondersandworries.org

IFA Members Making A Difference
Making a Difference column focuses on the many IFA members making a difference in their communities and 
in the world. In this issue’s Members Making a Difference column, Cole Harmonson, President and CEO of Far 
West Capital, talks about his commitment to Wonders & Worries, a Central Texas nonprofit that helps countless 
families and children cope when a parent has a serious illness.
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A Primer on Subordination Agreements
Although subordination agreements are common, the ramifications are often not 
fully understood. Factors frequently need some sort of intercreditor subordination 
agreement when they enter into a new funding agreement or are being “taken out” of 
an existing agreement. BY SCOT PIErCE

Although subordination agreements 
are common, the ramifications are 
often not fully understood. Factors 
frequently need some sort of intercred-
itor subordination agreement when 
they enter into a new funding agree-
ment or are being “taken out” of an 
existing agreement. Many factors also 
use form agreements that they prob-
ably have not reviewed in quite some 
time. Since these agreements dictate a 
factor’s lien rights, it is important that 
factors have a good understanding of 
some of the issues to consider when 
entering lien subordinations. Many 
times, these issues are overlooked. 
The issues become very important, 
however, when a lien dispute occurs 
or a client files for bankruptcy. At that 
point, secured creditors are usually 
in a feeding frenzy to collect as much 
money as possible. Factors, therefore, 
need to be aware of the problems that 
can arise with these agreements. 

At their core, subordination agree-
ments are simply a contract between 
two creditors. That is how the courts 
will interpret them. If a lien dispute 
occurs that is not addressed by an 
agreement, then a court will look 
to other law to resolve the dispute. 
Unfortunately, factors may not like the 
answer a court provides. The lesson 
is to pay attention to what is in your 
intercreditor agreements.

Payment Subordination 
versus lien Subordination
As a preliminary matter, a subordina-
tion agreement can be a payment 
subordination agreement, lien 
subordination agreement or both. 
It is important to understand the 
difference. Payment subordination is 
much broader than lien subordina-
tion. Payment subordination involves 
a creditor subordinating its right to 
be paid on a debt to another creditor’s 

right to be paid. 

Lien subordination is different. Lien 
subordination involves a secured 
creditor subordinating its lien rights in 
collateral to another secured creditor’s 
lien rights. Payment subordination, 
therefore, is not only broader than lien 
subordination, a senior lienholder 1 
almost always prefers payment subor-
dination over lien subordination. 

Many times, an agreement that the 
parties intend to be a lien subordi-
nation agreement is, in fact, full of 
payment subordination language. A 
subordinate lienholder 2 needs to fully 
understand and consider whether 
the subordination agreement reflects 
what the parties intend. Unfortunately, 
my experience has been that since 
pre-drafted agreements are frequently 
used, parties are often reluctant to 
make any changes to the agreement no 
matter how reasonable or necessary the 
request. 

Different objectives
Each party to a subordination agree-
ment has different objectives. The 
senior lienholder wants control over 
the collateral without interference 
from the subordinate lienholder. It 
wants to ensure that it is paid before 
the subordinate lienholder. The senior 

lienholder wants the right to foreclose 
on the common collateral without 
interference from the subordinate 
lienholder. It also wants to prevent 
the subordinate lienholder from 
foreclosing on the collateral and jeop-
ardizing its payment stream. The senior 
lienholder wants to be able to modify 
its documents without interference 
from the subordinate lienholder. And 
the senior lienholder wants to be able 
to manage the collateral in bankruptcy 
without interference from the subordi-
nate lienholder. 

The subordinate lienholder, on the 
other hand, has a very different set of 
priorities. The subordinate lienholder 
wants to impose a limit on the senior 
lienholder’s control over the common 
collateral. It does not want the senior 
lienholder to arbitrarily eliminate 
the subordinate lien in a foreclosure 
sale of the collateral. It also does 
not want to be subordinated to the 
senior lienholder if its lien is avoided 
in bankruptcy or held to invalid. The 
subordinate lienholder usually wants 
to limit the dollar amount of the senior 
lienholder’s debt. Finally, the subor-
dinate lienholder wants to preserve as 
many rights as possible in a bankruptcy.

The negotiation over the agreement 
occurs within these parameters and 
from these very different objectives. 
The relative bargaining power of 
each determines what the agreement 
ultimately dictates. 

Perfection/No Contest 
Clauses
One of the major points of negotia-
tion is to determine what happens if 
the senior lienholder’s lien is invalid, 
unperfected, or avoided by a bank-
ruptcy court. Often, the subordinate 
lienholder enters into a subordination 
agreement without considering this 
issue. Language in the agreement may 
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be so broad that it simply grants the 
senior lienholder priority against the 
common collateral regardless of the 
validity or enforceability of its lien. The 
subordinate lienholder needs to be dili-
gent to ensure that language is included 
requiring the senior lienholder’s lien to 
be valid, perfected and not avoided by 
the bankruptcy court. Otherwise, the 
subordinate lienholder is essentially 
providing a safety net to the senior 
lienholder protecting them if the 
senior lienholder’s lien is defective. In a 

bankruptcy or liquidation context, this 
oversight can result in the subordinate 
lienholder receiving less than it would 
receive if there were no subordination 
agreement.

The subordinate lienholder will want 
to preserve its ability to challenge the 
validity of the senior lienholder’s lien. 
The subordinate lienholder will want 
to reserve the right to challenge the 
senior lienholder’s lien in case a dispute 
between the parties occurs and will 
want a mechanism to ensure that it is 

not operating as a safety net for invalid 
liens as discussed above. The senior 
lienholder, on the other hand, usually 
wants the subordinate lienholder to 
waive these rights. 

limits on the Senior’s lien
Another concern for the subordinate 
lienholder is ensuring that the senior 
lienholder does not subsume all of the 
equity in the common collateral. Not 
only is this a function of the value of the 
collateral, but this is also a function of 
the amount of the senior lienholder’s 
debt. If possible, the subordinate 
lienholder should negotiate a cap on the 
amount of the senior lienholder’s debt 
being secured by the common collat-
eral. Otherwise, although sufficient 
equity may exist when the relationship 
begins, when a default later occurs, 
the equity may be gone. Consider that 
the senior lienholder is likely to claim 
a right to default interest, attorney 
fees, maintenance charges and the like 
when a default occurs. This may leave 
the subordinate lienholder completely 
unsecured. Because of this, the 
subordinate lienholder should attempt 
to negotiate a cap on the amount of 
the senior lienholder’s debt. And the 
parties need to negotiate how the 
amount of the senior lienholder’s debt 
that exceeds the cap will be handled. 
Otherwise, the priority of the amount 
of the senior debt that exceeds the 
cap will be determined according to 
the Uniform Commercial Code and 
case law which may result in the cap 
being meaningless if the senior debt is 
entitled to first priority status. 

Foreclosure
The senior lienholder will want an 
agreement giving them control over the 
collateral without interference from 
the subordinate lienholder. The senior 
lienholder will also want to prevent 
the subordinate lienholder from 
foreclosing on the common collateral 
for nonpayment. The senior lienholder 
may want an agreement where the 
subordinate lien is released in the 
event that the senior lien is released 
by foreclosure. This will facilitate the 
senior lienholder being able to sell the 
collateral without the subordinate lien 
causing problems. On the other hand, 
the subordinate lienholder may want a 
mechanism that allows it to purchase 
the senior lienholder’s interest at some 
predetermined amount. This will allow 
the subordinate lienholder to protect 
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its security in the event that the senior 
lienholder decides to foreclose. 

Modifying Documents
Finally, each side may want measures 
preventing the other from being able 
to modify their own agreements with 
the client in a way that would prejudice 
the other lienholder’s interests. For 
example, the subordinate lienholder 
may want to prevent the senior 
lienholder from being able to increase 
the amount of its debt, increase the 
interest rate, change the payment 
dates, and change the maturity dates 
of the debt without the subordinate 
lienholder’s consent. It is, however, 
often difficult to convince the senior 
lienholder to agree to these restrictions 
unless the subordinate lienholder has 
considerable leverage. Likewise, the 
senior lienholder will want some sort of 
restriction preventing the subordinate 
lienholder from modifying its docu-
ments in a way that would undermine 
the subordination agreement.

Conclusion
These are some of the many issues 
that can arise in a negotiation over 
a subordination agreement. Many 
times, the situation dictates what can 
reasonably be negotiated. Ultimately, 
the final terms of an agreement will be 
a function of how much leverage each 
party has. Although there are many 
more issues that can arise other than 
what I have discussed in this article, 
being aware of some of the key issues 
discussed here should allow factors to 
better assess risk and make better busi-
ness decisions. •
1 Senior lienholder refers to the party that will 
be in the senior lien position after a subordi-
nation agreement is signed.
 2Subordinate lienholder refers to the party 
that will be in the subordinate lien position 
after a subordination agreement is signed.

The Commercial Factor | January/February 2012  21

Scot Pierce is a 
partner with the 
lawfirm of Bracket & 
Ellis, P.C. located in 
Fort Worth, Texas. He 

has represented a number of factors with 
commercial litigation and bankruptcy 
issues. He also regularly writes articles 
and presents speeches on creditor rights 
issues. He can be reached at  
817-339-2474 or spierce@belaw.com.
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more often in 2012!
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IFA WElCoMES MEMBERS To PARADISE 
FoR SPRING CoNFERENCE 

2012 IFA Spring Conference • April 18-21 Huntington Beach CA

the winter. It might just be the slice of 
heaven you need to wake you (and your 
business) up from winter hibernation.

The Hyatt Regency Huntington 
Beach Resort & Spa has something for 
everyone. Looking to relax? There are 
plenty of options for a calm getaway 
including Pacific Waters Spa, which 
features a full service salon and fitness 
center. Lounging in the poolside 
cabanas is sure to melt the stress away 
and with seven (mostly casual) dining 

options epicureans will be delighted. 
If you feel like venturing out, this is 
the town to explore; there are options 
galore, including many ocean wildlife 
and artist tours, complete with wine 
tasting (more excursions listed below). 
With the stunning views of the Pacific, 
Spanish-inspired architecture and the 
superior service, you may just want to 
stay put and bask in it all. 

Off-site attractions are plentiful. For 
theme parks, Disneyland Resort offers 
two magical parks, Disneyland Park and 
Disney’s California Adventure Park. 
Each are about a 12-mile drive from 
the hotel. Knott’s Berry Farm, another 
theme park for thrill seekers, is just 10 
miles north and features the world’s 
largest wooden rollercoaster.  A trip 
to Balboa Island makes a nice excur-
sion. In 1899, successful Californian 
W.S. Collins bought 1000 acres around 

Known for its long 10-mile beach, 
which results in stellar waves and 
excellent surfing, Huntington Beach, 
California, will be a memorable locale 
for the 2012 International Factoring 
Association Spring Conference.  April 
18 – 21 will bring together the best 
and the brightest in the industry, 
culminating in idyllic Orange County, 
California. How can you say ‘no’ to 
attending? The temperature rarely 
reaches above 85 degrees Fahrenheit in 
the summer and rarely dips below 40 in 

IFA CAlENDAR oF EVENTS
FEBRuARy 15-17 Creating and Managing a Factoring Portfolio, Buchalter, Nemer, San Francisco, CA

MARCh 6  luncheon Meeting with NyIC, Arno Ristorante, New York, NY

APRIl 18 Portfolio Management Training Class, Hyatt Regency, Huntington Beach, CA

APRIl 18-21 2012 Factoring Conference, Hyatt Regency, Huntington Beach, CA

JuNE 18-19 law and Business of Factoring, Planet Hollywood, Las Vegas, NV

July 19-20 Credit & underwriting, Planet Hollywood, Las Vegas, NV

SEPTEMBER 6-7 Transportation Meeting, Hyatt Escala Lodge, Park City, UT

oCToBER 18-19 Advanced Factoring Issues, Caesar’s Palace, Las Vegas, NV

oCToBER 22-23 AE-lo for the Transportation Industry, Caesar’s Palace, Las Vegas, NV

oCToBER 25-26 Small Factors Meeting, Caesar’s Palace, Las Vegas, NV

FoR DETAIlS ABouT IFA EVENTS, PlEASE VISIT WWW.FACToRING.oRG

“A wide variety of relevant topics, 
impressive depth of information 
presented by speakers.” 
—Gerry Wawzonek, Capital Now,  
Calgary, AB, Canada
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Newport Bay for development for a sum of 
$50,000. At that time the area was mostly 
orange groves and did not have much 
value. He dredged the harbor to create 
the man-made Balboa Island, connected 
it to Los Angeles via the Pacific Electric 
Railroad and within 15 years, property on 
Balboa was worth $5,000,000. Today the 
island is a charming retreat for visitors 
and a residence for those lucky enough 
to call it home.  Sun worshipers have the 
option to stroll the boardwalk, relax on 
the beach, shop, and/or ride the Ferris 
wheel. It’s a perfect California landmark!

Presenters at this year’s conference 
include Frank Abagnale, likely the most 
famous con man of modern times and one 
of the world’s most respected authorities 
on forgery, embezzlement and secure 
documents. For over 30 years he has 
worked with, advised and consulted 
with hundreds of financial institutions, 
corporations and government agencies 
around the world. The Mergers and 
Acquisition Panel will be lead by three 
experts in the industry: Mick Goik, 
Crestmark; Jeffrey Goldrich, North Mill 
Capital, LLC; and Tim Stute, Milestone 
Advisors, LLC; discussing what they look 
for in a target acquisition. Another panel 
includes Nick Hart, Bibby Financial 
Services and David Tatge, Esq., Epstein 
Becker & Green, P.C. on the evolution of 
the factoring industry. To stay on the cusp 
of emerging technology Steve Wiideman, 

search engine optimization expert, will 
explain important aspects with driving 
the most traffic to your website and how 
it can affect your bottom line. To stand 
on the shoulders of giants, Traits of Top 
Factoring Sales Performers, will be a 
session not to be missed. The IFA has 
spent the last six months conducting 
comprehensive appraisals on top 
producers in the industry. Learn their 
secrets and traits! This is just a sampling 
of the speakers and sessions planned. For 
a comprehensive guide (which is subject 
to change) see the accompany schedule 
on page __.

When sunset arrives painting the 
California sky a brilliant orange over 
the vast Pacific --where a few surfers 
await that last final wave of the day, the 

ATTENDEES ShoulD REquEST ThE ‘FACToRING CoNFERENCE’ 
GRouP RATE FoR ThE $235 RooM RATE. 

Group rate expires March 30. Reservations subject to availability. 

For more information visit www.factoringconference.com.

news
Continued from page 6

“Hands down the best use of 
time considering the networking 
opportunities combined with 
the wealth of knowledge and 
experience found in one place—  
the annual IFA event!”
—Brian Center, Far West Capital, Austin, TX

“A must attend event to learn 
about factoring, to build 
relationships and to understand 
what is occurring in the industry.”
—Gen Merritt, Allied Affiliated Funding, 
Dallas, TX

beach begins to wind down. Downtown 
Huntington Beach, however, is just 
gearing up as its Main Street prepares for 
guests to the various restaurants, bars 
and entertainment options. For your 
shopping pleasure, there are California 
surf shops and beachside boutiques 
galore, featuring everything from 
flip-flops to upscale attire. The famous 
surfing brand, Quiksilver is a local brand. 
When you get hungry from window-
shopping, the options are endless. 
Shades, is well known for the romantic 
views, abundance of Californian wines 
and their fresh cuisine, the restaurant 
also features a guitarist on Friday and 
Saturday nights. For a more casual 
atmosphere there are many grills, burger 
joints and local hangouts to familiarize 
yourself with, such as Sugar Shack Café. 
The California Dream…the endless 
summer. We look forward to seeing you 
in April! •

“If you haven’t been to an IFA 
conference I recommend you 
do. One of the most informative 
conferences of the year. Great job!”
—Mari Padua, Umbach Financial Group, 
Palm Beach, FL

Prestige Capital Announces largest 
Factoring line
Prestige Capital Corporation a 26-year-old 
national factor has announced their larg-
est factoring line in history: Originating 
a $30M non-recourse factoring facility 
for a $1B+ Midwest-based manufacturing 
company. Prestige Capital, led by Harvey 
Kaminski, Esq., President/CEO and Stuart 
Rosenthal, Executive Vice President, 
sourced and acted as agent of this transac-
tion, which includes several participants. 

INTERNATIoNAl NEWS
The Interface Financial Group’s 
Annual Conference in uK: New Era 
of Invoice Factoring
The Interface Financial Group (IFG), an 
alternative funding source for small busi-
ness, announced that the company held 
its first corporate regional conference in 
Birmingham, United Kingdom the week of 
September 26, 2011. IFG provides short-
term financial resources, including invoice 
factoring, and serves clients in more than 
30 industries in the United States, Canada, 
Singapore, Australia, New Zealand, UK and 
Ireland, and offers cross-border transac-
tion facilities. IFG held its conference in 
the UK to support the company’s growth in 
the factoring services industry.

GE Capital launches New Factoring 
Business in Poland
GE Capital, one of Europe’s leading provid-
ers of mid-market and SME finance, has 
launched a factoring platform in Poland 
called Factoring BPH, via Bank BPH, part 
of the GE Capital group. Factoring BPH 
has been established to meet increasing 
demand from Polish businesses seeking to 
improve their financial liquidity through 
alternative forms of finance. 

CIT Appoints Richard Green 
President of CIT Europe
CIT Group Inc. CIT cit.com, a leading pro-
vider of financing to small businesses and 
middle market companies, announced the 
appointment of Richard (Rich) Green (45) 
as President of CIT Europe. In this new 
role he will be responsible for overseeing 
the European operations of CIT Corporate 
Finance and CIT Vendor Finance. He will 
report directly to CIT Group Inc. President 
Nelson J. Chai. 

India Factoring looks to Italy for 
Expansion
Having been granted license, ‘India 
Factoring’ recently ventured into the inter-
national factoring market. India Factoring 
and Finance Solutions is a joint venture of 
Punjab National Bank, Malta-based credit 
institution- FIM Bank Group, Italy-based 
Banca IFIS and Blend Financial Services of 
Mumbai. •
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CertIFIed emAIl

RPost
RPost’s Registered Email services allow factors to end 
disputes attributed to missing, misplaced or denied 
receipt of notification emails for notices of assign-
ment, notices of default, borrowing base certificates, 
and other important notifications. It also helps speed 
invoice collections with proof of invoice delivery irre-
futably starting the accounts receivable aging clock.
619-584-4088 • www.rpost.com/partners/ifa
Email: pfunchess@rpost.com
IFA Members receive a $10 discount per 100 pack. 
Also, the first order from each company will be 
doubled. 

ConsultIng

 12five Consulting
12five Consulting provides technology and social 
media consulting to the commercial finance industry. 
Born out of its sister company, 12five Capital, 12five 
Consulting understands the technological needs of 
the commercial finance industry, as it was their appli-
cation of these tools that lead to their expertise. 12five 
specializes in software optimization, cloud computing 
implementation and social media representation.
630-613-7423 •  www.12five.com
Email: ryan@12five.com
IFA Member Benefit: One free hour of initial phone 
consultation 

FactorHelp
FactorHelp has come to be regarded as the factoring 
industry’s premier resource provider. Their manuals, 
in use on every continent of the world, are setting the 
industry standard and their reputation as the one-
call solution for factoring problems is growing. By 
consistently introducing innovative, viable products, 
vigilantly cultivating an extensive alliance of Strategic 
Partners and providing the professional expertise 
demanded of an industry leader, FactorHelp strives to 
maintain its goal of providing the unparalleled service 
the factoring industry expects from a solutions 
partner.
972-722-3700 • www.factorhelp.com
Email: dwilson@factorhelp.com
IFA Members receive a discount of 10% on their 
consulting fees and 5% discount on all FactorHelp 
products in the IFA store. 

GENPACT
Genpact, a global leader in business process and 
technology management, has mastered the science 
behind improved operational performance with 
Smart Enterprise Processes (SEPSM). Our industry-
specific services encompass all of Genpact’s forward 
thinking and process expertise to help Factoring and 
Invoice Discounting companies’ world-wide stream-
line and manage every phase of the cycle, providing 
the support needed to increase deal conversions, 
improve fee income and lower costs. By managing the 
entire process from end to end, we break down silos 
that impede information flow, accuracy, and timely 
processing.
+91-9828165659 • www.genpact.com
Email: sherin.george@genpact.com
IFA members will receive 10% off services during 
the 1st year and 5% off on services starting in the 
2nd year of engagement and onwards.

CredIt

Ansonia Credit Data
With over 150 factors and growing, Ansonia Credit 
Data is the leading provider of affordable business 
credit reports. We understand the unique needs of 
ABL/Factoring companies. With no set-up or annual 
fees, Ansonia’s reports feature real-time access to a 
global database on companies of every size, industry 
and market segment. Whether you’re looking at a 
company in the USA, Canada, Mexico or beyond, 
Ansonia credit reports are priced at a low $8 with a 
substantial discount offered for participation in our 
A/R data exchange. 
 855-ANSONIA  855-267-6642 x.103
 Website: www.ansoniacreditdata.com
IFA Member Benefits: 20% off the Alert System. 
The Alert System sells for $25 per month. In the 
event that the Alert System is discounted or of-
fered in other promotions, an additional benefit to 
IFA members may be required.

Carrier411 Services, Inc.
Carrier411 Services, Inc. provides several web-based 
services used by factors: Carrier411.com enables 
factors to qualify and monitor clients and debtors 
for changes in their insurance, authority and safety. 
Factor411.com is a free web-based system used to 
manage relationships with potential clients, existing 
clients and account debtors more efficiently and 
effectively. Debtor411.com is a new online credit 
service used by transportation factors.
888-411-9661 • www.carrier411.com
IFA Member Benefits: Receive a 33% discount on 
Debtor411 credit reports.

Experian
Experian is the industry leader when it comes 
to credit information on small to medium sized 
companies.
973-285-4856 • www.experian.com
Email: Jacqueline.Faitoute@Experian.com
IFA Members receive Experian business credit 
information at a special reduced rate

Transcredit
CREDIT SCORING is one of the most important 
financial tools that you can use to make sound yet 
prompt business decisions. At TransCredit we know 
just how crucial this data is to keep freight in motion 
across the USA. In 2011 more than 93 million loads 
were rated by our Credit Score & Days-To-Pay™.
800-215-8448 • www.transcredit.com
Email: winston@transcredit.com
IFA Member Benefit: Receive a discount of 50% 
or more. Score your portfolio through Bayside’s 
Cadence Factoring Software or directly with 
Transcredit.

CredIt CArd ProCessIng

ePaymentAmerican – formerly TX Direct
ePaymentAmerica, formerly TX Direct, is the 
nation’s leading provider of merchant services for the 
factoring industry. We offer IFA members exclusive 
benefits with our premier product, eFactorPay, which 
provides low-risk, high-return options for accepting 
credit cards, debit cards, ACH and eChecks as 
payment from your clients and their customers.
901-385-5335

 Website: www.epaymentamerica.com
 Email: chunt@epaymentamerica.com
IFA Member Benefits: Member-Only Rates, Waived 
Application Fees, Waived Online Statement Fee.

dIsAster reCovery servICes

 Agility Recovery
For the past 22 years, Agility Recovery has been a 
premier provider of onsite recovery solutions across 
the United States and Canada. When disaster hits, 
Agility will be there on the scene, providing you with 
any, or all, of the critical elements you need to keep 
your business in business: power, space, technology, 
connectivity. Membership also includes access to a 
dedicated Continuity Planner and secure access to 
your myAgility planning portal to assist in building 
and maintaining your business continuity plan.
704-341-8700 • www.agilityrecovery.com
Email: salessupport@agilityrecovery.com
IFA Member Benefits: 5% discount to each respec-
tive client’s monthly ReadySuite membership fee.

FundIng

RMP Capital Corp.
RMP Capital Corp. is a best-in-class provider of 
Rediscounting Lines of Credit to Independent 
Factoring Companies with portfolios from $250,000 
to $3,000,000. Understanding the needs of the 
Independent Factoring Company is the driving force 
behind a funding program which has helped clients 
build their operations and grow their portfolio. With 
over 10-years of industry experience, RMP Capital 
Corp. prides itself on taking the time to understand 
its client’s needs, which helps its clients realize their 
potential and achieve their goals. From providing 
capital to providing support, RMP Capital Corp has 
the solution for you.
631-738-0047 • www.rmpcapital.com
IFA Member Benefits: RMP Capital Corp. will pay 
your IFA membership yearly dues.

mArketIng

 50 Words Marketing, LLC
50 Words is a marketing outsource firm for companies 
that either do not have a marketing department or 
that need to add more manpower to their existing 
marketing team. They serve as your dedicated 
marketing department.
610-631-5702 • www.50wordsmarketing.com
IFA Member Benefits: IFA Members will receive five 
free hours of marketing services with the purchase 
of any marketing service. (Offer to new clients only)

Po FInAnCIng & lC’s

Hartsko Financial Services, LLC
Hartsko is the leading source of Purchase Order 
Financing. Their deals range from 50,000 to 
5,000,000. They specialize in domestic, international 
(thru letters of credit), minor assembly (bagging 
and boxing) transactions, and WIP Manufacturing 
Transactions. Remember the first step is a credit 
worthy Purchase Order.
718-229-0440 • www.hartsko.com
Email: reitelberg@hartsko.com
dseelenfreund@hartsko.com
IFA members will receive a 12% commission. Mem-
bers will also receive right of first refusal for deals 
in which a factor is not previously involved.

Our Preferred Vendors have undergone a screening and evaluation process.  When you contact the 
Preferred Vendors, you will need to indicate that you are an IFA member to receive your benefit.

If you offer a good or service to the Factoring Industry and are interested in applying for Preferred 
Vendor Status, please contact the IFA at 805-773-0011.
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reCruItment AgenCy

Commercial Finance Consultants
Established in 2002, CFC is the premier provider of 
human talent to the factoring industry. CFC’s goal is 
to provide their clients with the best available human 
capital and the most current industry information to 
assist in accomplishing their growth potential.
469-402-4000 • www.searchcf.com
Email: dar@searchcf.com
IFA members will receive an additional 60 days 
added to the guarantee on all placements.

soFtwAre

Bayside Business Solutions, Inc.
Bayside Business Solutions, Inc., is an established, 
leading, global provider of superior software 
applications for factoring, invoice discounting and 
asset-based lending. A nimble company, Bayside is 
able to quickly leverage changes in technology and 
finance into better tools for their users. Bayside prides 
itself on world-class service and responsiveness.
205-972-8900 • www.baysidebiz.com
Email: dmusikar@baysidebiz.com
IFA members will receive 10% off license fees and 
add-on modules. For IFA members who are cur-
rently Bayside customers: Free one day refresher 
course, per year, at Bayside’s training facility in 
Birmingham, AL.

FactorFox
FactorFox is a web-based factoring software program 
for factors and their clients. Any time you choose, 
24/7/365, you and/or your clients can enter schedules 
online, view and save online reports and mutually 
share documents. These are done without manual 
web uploads and without paying extra for these 
features. FactorFox has several versions: Start Up, 
Professional, Management, and Enterprise, making it 
suitable for nearly any size factor.
866-432-2409 • www.factorfox.com
Email: jeff@factorfox.com
IFA members will receive two months free usage of 
the software. This will be given above and beyond 
any other trial or usage time limits.

tAx ComPlIAnCe

Tax Guard, Inc.
Tax Guard is the only tax compliance company in the 
U.S. that works with lenders to expose credit risks 
in real-time before it becomes public information. 
Unlike a traditional UCC search for federal tax liens, 
Tax Guard utilizes a proprietary, patent-pending 
process, providing due diligence and tax monitoring 
reports to lenders across the United States.
303-955-3282 • www.tax-guard.com
 IFA Members will receive a 20% discount on the 
same day due diligence order.

trAnsPortAtIon

ExecuCar 
This is a premier luxury sedan service that offers 
private transportation with experienced professional 
drivers. Whether you are heading to the airport, a 
business meeting or social event, ExecuCar will get 
you there safely in style and comfort. 
IFA Member Benefits: Save 10% on your roundtrip 
transportation by booking online with ExecuCar 
at www.execucar.com. Use the following Discount 
Code: CLLMC

SuperShuttle
SuperShuttle is the nation’s leading shared-ride 
airport shuttle service, providing door-to-door 
ground transportation to more than 8 million 

passengers per year. Their friendly drivers, comfort-
able vans and reasonable rates take the hassle out of 
getting to and from 33 airports in over 50 US cities 
and surrounding communities. 
IFA Member Benefits: Save 10% on your roundtrip 
transportation by booking online with SuperShuttle 
at www.supershuttle.com. Use the following Dis-
count Code: CLLMC

uCC seArCh

First Corporate Solutions
First Corporate Solutions is a full service public 
records provider specializing in the research, retrieval 

and filing of public records nationwide and interna-
tionally. Their services include industry standards 
such as UCC, lien and litigation searching, UCC and 
corporate filing services, nationwide registered agent 
coverage and real property title searching, as well as 
unique solutions such as state and county account 
monitoring designed specifically for Factors.
800-406-1577 • www.ficoso.com
Email: daves@ficoso.com
IFA members will receive a 10% discount off of the 
retail rates of their signature state and county ac-
count monitoring product.  

http://www.rmpcapital.com
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The American Factoring Association (AFA) begins 2012 where 
it left off in 2011.  Tirelessly educating public policy makers 
of the virtues of the industry and how it plays a vital role in 
assisting policy makers and industry achieve their common 
goal of producing jobs and growing America’s economy.

The AFA continues to advocate for the factoring industry and 
the small business clients who use the product to fuel their 
growth.  Through our partnership with our lobbyists , Arnie 
Havens and Palmer Hamilton with Jones Walker, the AFA 
continues to efficiently and effectively execute on our strategy.

The AFA’s most recent trip to Washington included meetings 
with United States Congressman and Senators who applauded 
the association’s proactive approach of educating the members 
of Congress and their staff about fa ctoring. 

The participating AFA members and our lobbyists also recently 
met with high ranking officials in the U.S. Department of 
Treasury, the Office of the Comptroller of the Currency, the 
Federal Reserve System and the Federal  Deposit Insurance 
Corporation. The executives within the government regulatory 
bodies generally view the factoring industry as an intricate 

piece of the financial services ecosystem.  

Through AFA members and our partners at Jones Walker we 
have established a great deal of goodwill the industry may call 
upon in the future.  President Obama’s recent recess appoint-
ment of Richard Cordray as the Director of the new Consumer 
Financial Protection Bureau (CFPB) should serve notice to 
the entire factoring industry and its beneficiaries that we must 
continue to educate and advocate. 

The current political environment is ripe with instability and 
uncertainty, attributes that are not business friendly. The AFA 
is committed to diligently educating and advocating for the 
industry and its stakeholders to ensure a legislative and regula-
tory environment that will allow the industry to prosper.  

We need IFA members to get in the game.  We need your ideas, 
your expertise, your time and most of all your money!  The 
AFA is run entirely by volunteers.  We use your donations to 
further the interests of our industry.  Now is the time to invest 
in the future well-being of the industry.  Visit the AFA website 
and invest today.  Your return on investment will surely out 
perform any investment available through the public markets. •

American Factoring Association update
BY kWESI rOgErS

Diamond Member ($10,000+)
Bibby Financial Services, Inc. 
Crestmark Bank
D & S Factors
First Capital 
Gulf Coast Business Credit
International Factoring Association 
National Bankers Trust
TBS Factoring Service, LLC

Platinum ($5,000 - $10,000)
Advance Business Capital    
Allied Affiliated Funding 
Apex Capital LP 
Far West Capital
Freight Capital 
Gateway Commercial Finance
Great Plains Transportation Services 
Interstate Capital Corporation
J D Factors
MP Star Financial, Inc. 
Pay4Freight.com
RMP Capital Corp. 
Vertex Financial Corporation

Gold ($2,500 - $5,000)
Associated Receivables Funding, Inc. 
Federal National Payables, Inc
Goodman Factors 
Hartsko Financial Services, LLC 
Lenders Funding
Millennium Funding 
Nationwide Capital Funding, Inc.
New Century Financial 
Porter Capital 
Prime Financial Group 

PRN Funding, LLC 
Republic Business Credit, LLC 
Sterling Factors 
Sunbelt Finance 
United Capital Funding Corp.

Silver ($1,000 - $2,500)
Accord Financial, Inc. 
Advance
Allegiant Business Finance 
ATF Finance 
Capital Partners Services Corp. 
Caribbean Factoring Services 
Commercial Business Finance
Commercial Finance Group 
Commission Express National
Coral Capital Solutions 
Crossroads Financial, LLC
DB Squared, Inc. 
Dorado Finance LTD 
Factor King 
Factors Southwest, LLC 
Harborcove Financial LLC
Hennessey Capital 
J.O.B.E. Services, Inc. 
K.W. Receivables 
Landry Marks Partners, LP
Levinson Arshonsky & Kurtz, LLP 
Maple Trade Finance, Inc. 
Paragon Financial Group, Inc.
PFI Financial LLC
Phoenix Capital Group, LLC 
Premier Trade Solutions, Inc. 
Prosperity Funding, Inc. 
Spectrum Commercial Services Company

Summar Financial 
TemPay, Inc.
The Hamilton Group 
TransAm Financial Services, Inc.
Transportation Alliance Bank, Inc. 
Ullman Ullman, P.A

Bronze ($500 - $1,000)
American Funding Solutions LLC 
Brookridge Funding 
Business to Business Capital Corp. 
Camel Financial 
Cash Flow Financial LLC 
Chesapeake Bank 
Commercial Business Finance 
Concept Financial Group 
Dash Point Financial Services, Inc. 
Entrepreneur Growth Capital 
Epstein, Becker & Green, P.C.
FirstLine Funding Group 
J & D Financial Corp. 
Mazon Associates, Inc. 
Orange Commercial Credit 
Resource Business Partners
Saint John Capital Corporation
Silverman Theologou LLP 
The Interface Financial Group

other (under $500)
Cross Key Capital LLC 
Downtown Capital Partners 
Ecuadescuento S.A. 
Fuller Business Funding
Infusion Funding 
RMJ Capital
Stonebridge Financial Services, LLC

2012 MEMBERS & DoNATIoNS



TAX COMPLIANCE              IN A NEW LIGHT

FUND WITH CONFIDENCE™

Lenders now have the power to foresee exposure,  

mitigate risk and resoLve current issues with our three 

indispensaBLe services: due diligence reports,  

monthly monitoring reports and tax resolution.

call 877.550.6325 or visit tax-guard.com to learn more. 

See tax problemS before you fund
•

monitor tax iSSueS while you fund
•

Solve tax problemS So you can fund

™
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(Enron).  Many Factors can even do a 
very accurate job of estimating what 
pre-petition receivables will be worth 
after a Chapter Eleven Bankruptcy 
filing.  And we are quick to decide if 
selling a bankruptcy claim to a third 
party is better in the long run than 
holding on for the full resolution from 
the court.  

This expertise is valuable.  In some 
cases it is very valuable.  It is the kind of 
education that only comes from actu-
ally losing money.  So our clients get the 
benefits of our experience without the 
pain of the write-offs.  Now the key is 
to make the prospect understand the 
value they are getting.

Selling the Service
The simplest and easiest way to put a 
dollar figure on Factoring’s expert trade 
credit management is to look at the 
prospect’s bad debt expense on their 
Income Statement.  Obviously, the more 
information you have, the better.  This 
is where asking for financial statements 
for both the current year and previous 
years comes in handy.  The longer a 
company has been in business, the more 
incidents of bad debts they will suffer.  
So the farther back you can go, the more 
value you will uncover.  Keep in mind 
that “summary” financials will probably 
not give you the account information 
you need.  Therefore, you should be 
asking for the fully detailed P&L.

The next place you’ll find value is in 
the “Over 90 Day” column on their 
Accounts Receivable Aging.  These 
deadbeats could have been avoided if 
the prospect had already been factoring 
with you.  Adding up these doubtful 

Selling is all about getting the prospect 
to choose you (or your firm) over the 
competition.  And in today’s ultra-
competitive environment, most Factors 
will do whatever they can to try and 
match any “better” offer.  Therefore, 
factoring proposals are all starting to 
look alike.  So it’s more important now 
than ever before to be able to differen-
tiate yourself and your company from 
all of the “me too” Factors out in the 
marketplace.

Of course, typing that last sentence was 
the easy part.  Being able to success-
fully distance yourself from the pack 
is another story.  In case you haven’t 
noticed, everyone’s money is just as 
green as everybody else’s.  How then, 
does one stand out in the crowd?  One 
thing’s for sure; every salesperson 
answers the question, “Why should 
I choose your Factoring company 
over the others?” the exact same way, 
“Because our service better!”  No one 
has ever said, “Well, to be honest, our 
service is slow, our people are rude and 
we’re poorly financed ourselves”.

Exploit your Capabilities
The magic is in your ability to 
effectively communicate how your 
company’s service can make the pros-
pect’s life better.  While there are many, 
many things that Factors do every day 
that can make a difference, let’s start 
with the theme of this month’s issue: 
Debtor Credit.  With the economic 
collapse still fresh on everyone’s mind, 
and with high profile bankruptcies 
continuing (ala Kodak), the subject of 
prudent debtor credit management 
remains relevant.

Credit evaluation is one of the 
cornerstones of Factoring.  We are 
simply more adept at it than any of 
our clients will ever be.  We do it every 
day, across many industries and for all 
dollar amounts.  We have seen debtors 
slowly fade into insolvency (the big US 
airlines) while others spectacularly 
explode with almost no warning signs 

Selling our Most Valuable Service

Thomas G. Siska is Senior Vice President of North Mill Capital, 
LLC. Tom is a 24 year industry veteran who has built several 
factoring operations. He can be reached at 609-917-6228 or 
TSiska@NorthMillCapital.com.

sales and marketing
                                            BY ThOMAS g. SISkA

accounts with the already written 
off bad debt expenses will give you a 
starting point when trying come up 
with a value the prospect can truly 
understand.

The other significant benefit we Factors 
provide is the art of asking for and 
receiving the appropriate informa-
tion from the debtor.  Most clients are 
afraid to even broach the subject with 
their customers for fear of upset-
ting the relationship.  We, however, 
know what to ask for and how to ask 
for it.  Our client’s customers should 
not be insulted, and in fact should be 
impressed with the thoroughness to 
which the client goes about protecting 
their business.  Factors can even obtain 
information that clients cannot.  By 
simply executing a Confidentiality 
Agreement, the debtor can submit the 
necessary data to obtain the unsecured 
trade credit they desire without having 
to share sensitive information with 
their vendor (the Factoring Client).

Conclusion
The world economy is still far from 
recovery.  Large U.S. corporate bank-
ruptcies are still continuing (American 
Airlines).  Other corporations are 
hanging on by their fingernails.  
Unsecured trade credit evaluation is 
not a common skill.  But it is to Factors.  
Clients need this capability.  You should 
know this.  Now all you have to do is 
remember to effectively identify this 
valuable benefit during your sales pitch 
and communicate it so the prospect 
understands how this will make it 
easier to sleep at night.  You are not jest 
selling money, you are selling “peace of 
mind”! •

mailto:TSiska@NorthMillCapital.com
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Do you think of yourself – what you 
look like, how you appear to others, 
how people think of you – as younger 
than you actually are? Apparently this 
phenomenon is quite common for most 
people.

In my previous career before becoming 
a factor, I spent a fair amount of time 
talking with elderly people in nursing 
homes. I was struck by how often 
someone in her 80’s or 90’s would say, 
“I just don’t feel like that old lady I 
see in the mirror! I feel like I’m much 
younger, even still a girl. I don’t think of 
myself as old. It’s like that person in the 
mirror is someone else, not me.” 

As time has gone by in my life, I find 
myself thinking something similar; 
I feel like I’m younger than I look. 
I remember when I was in my 20’s, 
that despite the person I saw in the 
mirror, I thought of myself as a kid. My 
self-perception – the way I thought of 
myself in my mind – was as a young 
person, just like these sweet old folks in 
the nursing home did. 

As I’ve grown older and the person 
in the mirror continues to age, my 
self-perception still doesn’t keep up. 
The image I think of as myself has 
tended to change only when significant 
life experiences occurred – getting 
married, having kids, starting a new 
career. While my self-perception has 
moved toward reality at these times, it 
soon became frozen in place again and 
didn’t continue to advance. Thus my 
self-perception remained, and remains, 

younger than my actual years.

Recently I went through another 
significant life event and a new image-
shifting experience hit me. Its effect 
caught me by surprise. My son, who 
is now 30, was married just before 
Christmas and of course many pictures 
were taken at the happy occasion. As 
the father of the groom I was in several 
photos.

As I looked at these new shots for 
the first time, I was struck by how 
much older I appeared in these new 
photographs than I did in my outdated 
“self-perception pictures.” Prior to 
viewing the wedding photos, I thought 
of myself as still looking and feeling like 
I’m in my 40’s. But the guy in these new 
pictures was obviously older than that – 
in fact he looked about the same age as 
the groom’s mother, the bride’s parents, 
and everyone else in their 50’s and 60’s. 
Wham!

My self-perception took a jolt forward 
to reality and the present: the wedding 
pictures unmistakably reveal I’m 
getting gray, more wrinkled, and am 
beginning to sport…egad…jowls. My 
once firmly-defined jawbone has given 
way to slowly sagging skin. I’m getting…
there’s no other word for it…old. 

I still feel inside like I’m a younger man, 
but the pictures clearly show otherwise. 
As the wedding ceremony brought 
home, my son is no longer the cute little 
boy I used to tuck into bed; he’s now a 
married man. And I’m not 40 anymore, 
either. Gees, life sure goes by fast.

The comforting thing (if it’s any 
comfort) is that a lot of other people 
have the same self-perception lag. 
Plastic surgeons report that many 
people in their 60’s and 70’s say they 
feel a lot younger than they look, and 
want the doctor to make them look like 
they feel. They realize their actual look 
is what their self-perceived 40’s person 
considers old – someone in their 60’s 
or 70’s. 

Reflecting on all this has been good for 
me. Once the wedding pictures updated 
my self-perception, I embraced the new 
one happily. I’ve earned every gray hair 
and wrinkle from being a parent and 
a factor for a long time, and wear each 
one proudly; no plastic surgery for me! 

I also made a few changes to reflect my 
revised self-perception: I updated the 
head shots on my web sites and email 
signatures, and it actually felt pretty 
good. So now I no longer unrealistically 
think of myself as that younger man. 
Now I’m…distinguished! 

In the midst of all these self-perception 
revisions, however, something equally 
important occurred to me: I thought 
about the perception I have of my 
business. I wondered: does my business 
self-perception need a similar update? 
Do I continue to think my company is 
viewed by others as something it used 
to be, but is not any longer? Is the image 
my business projects the best it can be? 
Is it accurate?

When we make a living the same way 
for some time and find methods and 

Perception lag

In addition to running his factoring business 
(DashPointFinancial.com) which buys receivables of very 
small businesses, Jeff Callender has written several books 
and ebooks on factoring which can be obtained from 
DashPointPublishing.com as well as the IFA website’s Store. 
He also is the developer of FactorFox software (FactorFox.
com), a web-based program used by factors to track their 
receivables. You can reach him at 877-620-3699 or via 

email at Jeff@FactorFox.com.
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routines that work, we can gradually 
fall into a similar business “percep-
tion lag.” We are comfortable in our 
habits, comfortable with how we 
run our business. As time goes by, 
adopting new ways of doing things 
gets harder. We resist more. But that 
can be quite a mistake if we want to 
keep our businesses competitive and 
profitable.

The way we do things like due dili-
gence, verifications, follow ups, and 
all the other daily tasks to run our 
companies may need to be re-exam-
ined. With technology advancing at 
an ever-faster rate, keeping up with 
the latest methods and resources for 
doing these tasks becomes harder, 
yet vital. In other words, if you’re 
still underwriting with the same 
methods you used five or even just a 
couple years ago, you may be behind 
the curve. It’s like you think of your 
business as a much younger person 
than the older adult it actually is.

Take some fresh “pictures” of your 
operations; then look at them 
closely and realistically. What are 
you doing that needs updating? 
What’s getting old or stale, especially 
things you may not think about 
much because they’re routine? Are 
your business practices, advance 
and discount rates, other fees 
charged, and marketing methods 
still competitive in today’s world? 
Does your website reflect a dynamic 
business of 2012, or does it have the 
appearance it did four or five years 
ago? Are you and your operation as 
current with technology as you need 
to be to remain competitive? What 
do you need to bring current? What 
perception lags about your company 
need to be updated?

While forcing yourself to make such 
examinations isn’t easy, it’s healthy. 
Your business probably needs it, 
and will no doubt emerge the better 
for it. 

It’s kind of like the jolt to my 
self-perception from the wedding 
photographs. After all, when you 
finally realize you have jowls, it’s not 
the end of the world. It takes a bit of 
adjusting, but life is still good when 
you finally accept the fact you’re not 
a kid anymore. And if you don’t have 
jowls just yet, remember one last 
thing. 

Some day you will! •

http://www.FactorFox.com
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